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BEFORE THE ARIZONA CORPORATION 

COMMISSIONERS 

GARY PIERCE - Chairman 
BOB STUMP 

PAUL NEWMAN 
BRENDA BURNS 

SANDRA D. KENNEDY lO\Z JUL t 1 A Rt 

IN THE MATTER OF THE APPLICATICW~~E~ e)* 
OF DII-EMERALD SPRINGS, L.L.C. FOR A 

KET NO. WS-20794A-11-0140 
) 

CERTIFICATE OF CONVENIENCE AND 1 
NECESSITY TO PROVIDE WASTEWATER ) 
SERVICES. ) 
IN THE MATTER OF THE APPLICATION ) DOCKET NO. WS-20794A-11-0279 

MOTION TO DISMISS 
LACK OF JURISDICTION 

OF DII-EMERALD SPRINGS, L.L.C. FOR ) 
APPROVAL OF RATES. 1 

COMES NOW Intervenor Emerald Springs Homeowners’ Association, by and through 

counsel undersigned, pursuant to Arizona Administrative Code R14-3-106(K) and R14-3- 

109(C) and Rule 12(b)( l), Arizona Rules of Civil Procedure, and hereby moves this 

Commission to dismiss Docket numbers WS-20794A-11-0140 and WS-20794A-11-0279 for 

the reasons that the applicant is not a “public service corporation,” and therefore, this 

Commission lacks jurisdiction to rule upon the applicant’s Application for Certificate of 

Convenience and Necessity and for Approval of a Rate Increase. This Motion is supported by 

the attached Memorandum of Points and Authorities. 
4t\ 

RESPECTFULLY SUBMITTED t h i s \ . d a y  of July, 20 12. 

CHURCHILL & LaBENZ 

\,-.., V Y I  I - ,  ., \--- 
j 1abenza-i ohncchurc/hill .com 
Attorney for Emerald Springs HOA 
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MEMORANDUM OF POINTS AND AUTHORITIES 

FACTS: 

1. On April 1,20 1 1, DII-Emerald Springs, LLC (hereinafter “DII”) filed an 

Application for a Sewer Certificate of Convenience and Necessity with this Commission. 

2. On July 15,201 1, DII filed a “Rate Application for Wastewater Companies with 

Annual Gross Operating Revenues (Including Requested Rate Relief) of Less than $250,000 

per Arizona Administrative Code R14-2- 103” with this Commission. 

3. At the time DII filed the April 1 and July 15 Applications, DII had one 

customer: the Emerald Springs Homeowners’ Association (hereinafter “HOA”). 

4. 

5. 

On or about March 6,2012, the HOA ceased receiving sewer services fiom DII. 

As of the filing of this Motion, upon information and belief 

a. DII has no customers; 

b. the pocket wastewater treatment plant DII purports to own is not in 

operation; 

the pocket wastewater treatment plant DII purports to own appears to 

have been abandoned by DII; 

DII currently derives no income from said pocket plant; 

it is unclear whether DII currently owns said pocket plant; and 

DII has no agreement in place to operate the pocket plant on the land 

below the pocket plant. 

c. 

d. 

e. 

f. 

LAW: 

1. 

Article 15, 0 2, Constitution of Arizona defines “public service corporations,” in part as 

Article 15,§ 2, Constitution of Arizona 

“All corporations . . . engaged in collecting, transporting, treating, purifying and disposing of 

sewage through a system, for profit; . . . shall be deemed public service corporations.” 

(Emphasis added). 

2. 

Article 15, 0 3, Constitution of Arizona, entitled “Power of commission as to 

Article 15 ,s  3, Constitution of Arizona 
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classifications, rates and charges, rules, contracts, and accounts; local regulation” states in part, 

“[tlhe corporation commission shall have full power to, and shall, prescribe just and reasonable 

classifications to be used and just and reasonable rates and charges to be made and collected, 

by public service corporations within the State for service rendered therein, and make 

reasonable rules, regulations, and orders, by which such corporations shall be governed in the 

transaction of business within the State . . ..” (Emphasis added). 

3. A.R.S. 9 40-203. Power of commission to determine and prescribe rates, 
rules and practices of public service corporations. 

A.R.S. 6 40-203 states in part, “When the commission finds that the rates, . . . charges 

or classifications, or any of them, demanded or collected by any public service corporation for 

any service . . . the commission shall determine and prescribe them by order, as provided in this 

title.” (Emphasis added). 

4. Southwest Transmission CooDerative, Inc. v. Arizona Corporation 
Commission, 213 Ark. 427,142 P.3d 1240 (App. 2006) 

In Southwest Transmission Cooperative, Inc. v. Arizona Corporation Commission, 2 13 

Ariz. 427, 142 P.3d 1240 (App. 2006), the Arizona Court of Appeals explained the legal 

fi-amework to determine if an entity qualifies as a “public service corporation.” The court 

wrote (213 Ariz. at 430): 

Determining whether an entity is a public service corporation requires a 
two-stop analysis. First, we consider whether the entity satisfies the 
literal and textual definition of a public service corporation under Article 
15, Section 2, of the Arizona Constitution. Id. at 285-86, 81 8 P.2d at 
720-2 1. Second, we evaluate whether the entity’s business and activity 
are such “as to make its rates, charges, and methods of operations a 
matter of public concern,” by considering the eight factors articulated in 
Natural Gas Serv. Co. v. Serv-Yu Coop., 70 Ariz. at 237-38,219 P.2d at 
325-26. 

LAW & ARGUMENT: 

1. DII-Emerald Springs, LLC is not a “public service corporation” pursuant to 
Article 15,s 2, Constitution of Arizona. 

At this time, upon information and belief, DII has no customers and the pocket 

wastewater treatment plant DII purports to own is not in operation. Furthermore, it appears that 

DII abandoned said pocket plant as the plant has been ignored and has not been serviced since the 

3 
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HOA disconnected from the plant on or about March 6,2012. Additionally, upon information 

and belief, DII currently derives no income from the pocket plant and has no customers. It also 

appears that DII no longer owns the pocket wastewater treatment plant as it was used as collateral 

for a judgment for which the creditor obtained a default judgment. Exhibit 1 : copy of default 

judgment. Moreover, Intervenor Waltco/Charles Dunn Financial GroupRobana foreclosed upon 

the land underlying the pocket plant under a deed of trust which was secured by the land as well 

as all improvements and fixtures upon the land. Exhibit 2: copy of deed of trust and trustee’s 

deed. Finally, DII does not have any agreement in place to operate said pocket plant upon the 

land underlying the pocket plant as DII lost ownership of that land through foreclosure and has 

not secured any lease or other such agreement. 

Yet, in order to be a “public service corporation” pursuant to Article 15, 8 2 of the 

Arizona Constitution, a corporation must “engage in” sewer services for profit. DII, however, is 

not engaged in providing sewer services for profit. Arizona Public Service Co. v. Arizona Corn. 

Com’n, 155 Ariz. 263,267 746 P.2d 4, 8 (1987) (concluding that “AZP Group, Inc.” is not a 

“public service corporation” because it “does notfurnish electricity or any other service to the 

public, nor does it have the intent or authority to offer utility service to the public in any 

fashion.”) (Emphasis added). Additionally, even if DII intends to offer utility services to the 

public, it seeks to provide services in the very small town of Ehrenberg, Arizona for which DII 

currently has no customers nor any prospective customers, and further, it appears that DII no 

longer has an ownership interest in said wastewater treatment plant, and that the plant has not 

been serviced by DII since on or about March 6,2012. 

2. DII’s business and activities are not a matter of public concern. 

a. Sew-Yu Factors 

1) What the corporation actually does. 

At this time DII is not engaged in providing sewer services to the public. Instead, there is 

a pocket wastewater treatment plant sitting on land owned by Charles Dunn Financial Group 

within the Emerald Springs housing community and the ownership of that pocket plant is in 

question. Based upon these facts, DII is not engaged in providing any service to the public. 

4 
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2) A dedication to public use. 

As DII is not engaged in providing a public service, it has not shown a dedication to 

public use. 

3) Articles of incorporation, authorization, and purposes. 

According to the Arizoan Corporation Commission website, DII is not indicate the type 

of business it engages in. Exhibit 3: copy of ACC page for DII-Emerald Springs, LLC. 

4) Dealing with the service of a commodity in which the public 
has been generally held to have an interest. 

Although the public has an interest in sewer services, DII is not actively engaged in 

providing sewer services as DII currently has no customers and may no longer own the pocket 

plant. 

5)  Monopolizing or intending to monopolize the territory with a 
public service commodity. 

Although it appears that DII seeks to monopolize the territory, currently there are no 

known customers in the area seeking to use DII’s sewer services. 

6)  Acceptance of substantially all requests for service. 

It appears that DII has not received any requests for service, or, lacks the ability to 

provide sewer services as the pocket plant is not in operation. 

7) Service under contracts and reserving the right to 
discriminate. 

It appears that DII has not entered into any service contracts as the pocket plant is not in 

operation. 

8) Actual or potential competition with other corporations whose 
business is clothed with public interest. 

Actual or potential competition may exist between Copper State Game Club, R.V. and 

Mobile Home Park and DII. 

3. The Arizona Corporation Commission lacks jurisdiction to regulate DII- 
Emerald Springs, LLC for purposes of issuing a CC&N and/or rate increase 
because DII is not a “public service corporation.” 

DII is not engaged in providing sewer services, and therefore, does not fit within the 

definition of the public service corporation. Arizona Public Service Co. v. Arizona Corn. Com’n, 
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155 Ariz. 263,267 746 P.2d 4, 8 (1987) (finding that “[tlhe Commission itself may not give 

‘public service’ designation to businesses not specifically listed in art. 15, 0 2, nor may the 

legislature expand the Commission’s jurisdiction by giving ‘public service’ designation to 

businesses falling outside the scope of the constitutional definition”) (citing RuralMetro 

Cornoration v. Arizona Cornoration Commission, 129 Ariz. 116, 118,629 P.2d 83, 85 (1981); 

Menderson v. City of Phoenix, 51 Ariz. 280,285,76 P.2d 321,323 (1938)). As a result, the 

Arizona Corporation Commission is without jurisdiction to consider or approve DII’ s 

applications for a CC&N and a rate increase. DII’s applications, therefore, should be dismissed. 

CONCLUSION: 

Based upon the foregoing, Intervenor Emerald Springs HOA respectfully moves this 

Commission to dismiss docket numbers WS-20794A-11-0140 and WS-20794A-11-0279. 
t-s RESPECTFULLY SUBMITTED this Jo day of July, 20 12. 

CHURCHILL & LaBENZ 

A -  n n  

By: 
JuBd A. L a B W  / /  

chill & LaBenz U w 1 0 Joshua Ave., Ste. B 
Parker, AZ 85344 
(928) 669-6195 
(928) 669-5376 (fax) 
j labenz@,iohncchurchill.com 
Attorney for Emerald Springs HOA 
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2opies of the foregoing mailed/delivered 
his &+?lay of July, 2012, to: 

locket Control 
bizona Corporation Commission 
1200 West Washington 
'hoenix, Arizona 85007 

2opy o the foregoing mailed 
.his &ay of July, 2012, to: 

denry Melendez 
111-Emerald Springs, L.L.C. 
212 East Rowland Street, No. 423 
Zovina, CA 97723 
lii group@,aol .com 

Steve Wene 
MOYES SELLERS & HENDRICKS 
1850 N. Central Ave., Ste. 1100 
Phoenix, AZ 85004 
Attorney for Robhana, Inc. and Charles Dunn Capital, Inc. 

Doyle Thompson 
COPPER STATE GAME CLUB, R.V. AND MOBILE HOME PARK 
P.O. Box 287 
Ehrenberg, AZ 85334 

Janice Alward, Chief Counsel 
Legal Division 
ARIZONA CORPORATION COMMISSION 
1200 West Washington Street 
Phoenix, AZ 85007 

Steven M. Olea, Director 
Utilities Division 
ARIZONA CORPORATION COMMISSION 
1200 West Washington Street 
Phoenix, AZ 85007 

Arizona Reporting Service, Inc. 
2200 North Central Ave., Suite 502 
Phoenix, AZ 85004-1481 

Dennis Price 
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2011-02656 06-06-2011 03:34 F'll Page 2 o f  7 

JUDGMENT INFORMATION STATEMENT 
Pursuant to A.RS. Section 33-967 

Name and last known address of debtor@): 

Dynamic Financial & Investment Services, Inc. 
800 S. Barranca Avenue, #260 
Covina, CA 9 1723 

Henry Melendez 
800 S. Barranca Avenue, #260 
Covina, CA 9 1723 

Address debtor(s) received the Summons: 

Same 

Name and address of Judgment Creditor(s): 

Pacific Western Bank 
c/o Amy D. Reyes, Esq. 
Quarles & Brady LLP 
One Renaissance Square 
Two North Central Avenue 
Phoenix, AZ 85004-2391 

Amount of Judgment: 

1. Damages: $246,3 10.49; 
2. Prejudgment Interest $25,809.871; 

3. Attorney's Fees: $4,611.20; 
4. Costs: $605.00; 

5. The Collateral described on "Attachment A" of the judgment. 

Debtor@) social security number, date of birth and driver's license number: 

N/A 

Has a stay of enforcement been ordered by the Court? YES x -  NO 
If YES, the date the stay expires: 

QB\139612.00014\12776494.1 
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2011-02656 06-c56-2011 03~34 Ffl Page 5 of 7 

A) All accessions, attachments, accessories, tools, parts, supplies replacements 
of and additions to any o t  the collateral described herein, whether added now or 
later. 

B)All products and produce of any of the property described i n  this Collateral 
section. 

Cl All accounts, general intangibles, instruments, rents, monies, payments, and 
all other rights, arising out of a sale, lease, consignment or other disposition 
of any of the property described in this Collateral section. 

D ) A l 1  proceeds (including insurance proceeds) from the sa le ,  destruction, 1095, 
or other disposition of any of the property described in this Collatetal'section, 
and sums due from a third party who has damaged or destroyed the Collateral or 
from that party's insurer, whethex due to judgnent, settlement or other process. 

Collateral section, whether in the' form of a writing, photograph, microfilm, 
microfiche, or electronfc media, together with a l l  of Grantor's right, title, and 
interest i n  and to a l l  computer software required to utilize, create, maintain, 
and process any such records or data on electronic media. 

. . . .  ........ ..i . .  I -. . .  

E) All records and data .re~.a~.~g..t.o...a.ny..af. .@e, ppperty described i n  this 

. . . . . . . .  . .  

! 
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Recorded at the request of: 

State Tltle Agency, Inc. 2006--03148 
Page 1 or 7 
Reouested BY: STATE T I T L E  
SHELLY D BAKER, RECORDER 
OFFICIAL RECORDS OF LA FAZ COUNTY, 
04-28-2006 04215 PH Recording Fee 116.00 

AFTER RECORDmG, RETURN To: 

CHAWS DUNN CAPlTAJ,, INC. 
ED TEFI, PRESIDENT 
800 WEST SMTH STREET, 6TH FL 
LOS ANGELES, CA 90017-2709 

Escrow No.: 06104901SH 

DEED OF TRUST AND ASSIGNMENT OF RENTS 
Date: April 27,2006 

TRUSTOR: 

DII EMERALD SPRINGS, LLC, AN ARlzoNA LIMITED LIABILITY COMPANY 

whose mdhg address is 1050 LAKES DRIVE, #l50, WEST COVINA, CA 91790 

TRUSTEE: 

State Title Agency, Im., an A r I z o ~  corporation 

whose d i n g  address is: 2404 Stockten Hill Rd., Klngman, AZ 86401 

BENEFICIARY: 

WALTCO OF NEVADA PROFIT SHARING PLAN, A NEVADA CORPORATION, AS TO AN UNDIVIDED 50% 
INTEREST AND ROBHANA, INC., A CALIFORNIA CORPORATION 

whose maiIing address is: 800 WEST SETH STREET, 6TE FL, LOS ANGELXS, CA 90017-2709 

Property situate in the Corny of LA PA& State of ARIZONA, a8 described as follows: 

See Exhibit A attaebcd hereto and made a part bereof. 

Together with all buildings, improvcmcnta and fixtuns thmon or hercm!k erected thereon. 

S m t  addnss ifany, or identifiable location of this property: 
EMERALD SPRINGS SUBDIVISION, EERENBERG, AZ 85334 
THIS DEED OF TRUST, mpdc on the above date by, between and among the TRUSTOR, TRUSTEE and BENEFICIARY 
above namcd. 

WITNESSETH: That Trurrtor hereby inevoCably grants, conveys, transfers and assigns to the Tnutce in Trust, wrth Power 
of Sale, the above dcacribed real propaty (the Trust Pmpcrly). together wtb leases, issues, profits. or income therefrom (all 
of which an hereiarfta called “propmy iacomc”): S Z T C T ,  however, to the right, power and authority hereinafter given 
to and confemd upon Beneficiary to collect and apply such property income. 
SUBJECT T O  Current taxes and other as-, reservations in pateak and all easements, rights of way, encumbrances, 
hens, covenants, conditions, restrictions, obligations, and liabilities as amy appear of record. 

FOR THE PURPOSE OF SECURING 
A. Paymnt of the indebtedness in the principal sum of 53,000,000.00 ev~dcnctd by a Promissory Note or N o h  of evm 

date herewith, and any extension or rcnewal h f ,  executed by Trustor in Epvor of Beneficiary or d e r .  
B. Payment of additional sums and intcrwt thereon which may henafter be loaned to Trustor, or his successors or assip, 

when evidenced by a Romissory Note or Notes reciting that they me secured by a Deed of Trust. 
C. Performance of each agreancnt of Trustor her& contained. 

TO PROTECT THE SECURITY OF TBIS DEED OF TRUST, TRUSTOR AGREES: 
1. To keep said propmty m good wnditioa and w, not to RIIIOVC or demolish any budding, thereon; to complete 

or restore promptly and in good and worhnmliln manner any building which may be constructed, damaged, or destroyed 
thereon, and to pay when due all claims for labor performed and materials furnished therefor; to comply witb all laws 
affecting said property or rtquiring any altentMns or Unprovenmts to be made thereon; not to cormnit or pcnnit waste 
thercos not to commit, saffer. or pennit any act upon said property in violatious of law; and do all other acts which from the 
character or use of said property may be rrasombly necasary, the specific Cnumrarions herein not excluding the general. 



2006-03148 04-28-2006 Pase 2 or 7 

2. TO provide, maintoin. and deliver to Beneficiary fire imuancc satisfictory to and With 1- papble to 
Beneficiary. Tbe amount collected under any fie or otha insurance policy may be applied by Beneficiary upon any 
indebtedness secured hmby and in such ordn as Beneficiary may determine, or at option of Bcneiiciary the &e m u n t  so 
~llected 01 my pan thenof my be rclcllscd to Trustor. Such application or release shall not cun or waive any default or 
notice of Tnrstee's sale heramder or invalidate any act done pursuant to such notice. 

or powem 
of Beneficiary or TWtee; urd to p y  all costs and of Bentficiary and Tmtee, including cast of evidence of title and 
ammefs fees in a reDsollpbk EUIU, in any such action or proecediaB iu which Beneficiary or Trustee may appear or be 
Nmcd, and in any suit brought by Beneficiary or Trwnce to foreclose this Deed of Tnwi. 

4. TO p y ,  at I w t  10 drys b e f a  delinquent, all taxes and u s c ~ m c l l t s  s & c t i q  said propmy; whm due, dl 
w - s ,  Ckges, and liens, ~ t b  interest, on said property or any part thmoC which appear to bc prior or sup~rior 
hnto; all eosts, fas, and expenees of this Trust, includiug, without limiting the generality of the foregoing, the fees of 
Tnrstc~ for issuaaCe of any Deu! of P a r r  Rclcpse and Partial Reconveyance or Deed of Release and full Reconveyance, and 
all lawful ChpBeS, a t s ,  and wcpenses in the event of reinstatement of, following default in, this Deed of Tmst or thc 
obligations secured hercby. 

' i h ~ l d  TrustM fail to makc nnY pa-t or to do any nct as hcrein provided, then Beneficiary or Tmtee, but 
Without obligation 10 to do and without notice to or demrnd upon Trustor and without releasing Trustor h m  any obligation 
herrot my make or do the gpnr in such nnrmer and to such extent as either may decm necessary to pmtect thc security 
hereof. Bcneticiary or Trustee being authorized to enter upon said property for such purposes; appear m and Mend any 
action or proceeding purporhg to affect the security hereof or the rights or powers of Beneficiary or T N S ~ ~ ;  pay, purchax, 
contest, or compromise my encumbrance, charge, or lien which in the judgment of either appears to be prior or superior 
hcmo; Pn& exacbhg my such POWCIS, p y  necessary cxpeaseS, employ counsel, and pay bir reasonable fees. 

5. To pay immediately and without dunand all sum expended by Beneficiary or TNstee pursuaut to the provisiom 
bereof, togaher with mtcrcst born date of expcwhturc at the s ~ m c  rate as is provided for in the note or notes sccund by this 
Deed of TNst or at the legal rate if it secures a contract M contracts other than a promissory note or notes. Any amo~nrr so 
paid by BenckiCiUy or Tnisfw ~ b d l  barune a part of the debt secured by this Deed of Trust and a lien on said premises or 
inmvdiately due and paynblc at option of Beneficiary or Trustee. 

IT IS MUTUALLY AGREED: 
6. That any award of h g e a  m conuection with any condemnation or any such taking, or for injury to the pmpiy  

by reason of public use, or for danmgw for private trespass or mjury tkcto, is assigned and shall be paid to Beneficiary as 
frrrthcr security for all obligations seclvod hucby (nsuving unto thc Trustor, bowever, thc right to sue thmfor and thc 
o m & $  thneof subject to tbia Dced of Trust), and upon reccipt of such moneys Beneficiary m y  hold the same as such 
fuJther security, or apply or rclerse the 89mc in thc same manner and with the same e&ct as above provided for disposition of 
procccds of fire or other insurzac. 

7. That timc is of tbe caqcnce ofthis Dccdofht ,  and that by acceptingpaymmt of any aum secured herchy afb?r 
its duc date, k f E i a r y  doee not waive hie right e i k r  to require prompt payment whcn duc of all otber sums so senned or to 
declare defsult for f.ihue so to pay. 

8. That at my tim or h m  time to time, and without notice. upon written request of Beneficiary and presentation of 
thk b e d  of Tmt and said Ilote(s) for endormmt, and without l i l i t y  thmfm, and without affectiug the pcrsonrl liability 
of any pason for pa- of& indebtedness secured henby. and without affecting the security hmof for the full amount 
secured hereby on 1 property m i n i n g  subject hto, and without the ncctssity that my sum rcpmsenting the value M any 
portion thereof of the property affected by the Tnutce's action be credited on the indebtedness. the TrusIc~ may. (a) release 
and rcco~vey all or any part of said propew. (b) consent to the mal;iag and rrcording, or either, of any map or plat of thc 
property or my part M, (c) join m gmntjng any easemnt thereon; (d) join in or consent to my extension agmment or 

9. That upon written request of Beneficiary stating bat all s u m  secund hereby beve been paid, and upon wrrcndc~ 
of thi~ Dad of Trust and said notds) lo Tnutee for canahtion, md upon payment of its fees, Tmtee shall release and 
rccon~ey, without covenant or warranty, cxpnss or iqlied, ~JIC propeay then held hereunder. Thc recitals in such 

may be dcsnibcd as "the person or persona legally &tled thacto." 
10. That u rdditional security, Tnutor hmby gives to md confers upon Beneficiary the rigbt, pow, and authority, 

dwhg the cmthmcc of this Trust, to collect thc pmpaty income, resaving to Tmtor the rig& prior to any dcfwlt by 
Tmtor in payment of any iodebtedness saured haeby or in pcrfonnancc of any agnemnt hmuader, to collect and ntrin 
such property ineom as it becomes due and papbk. Upon my such defeult, &neficiary m y  at my thnc, without notice, 
eitha inpason, by a p t ,  u1 by a wxivec to be appointed by a CMta, ud Without regard to the odesuacy Of-Y -;Q for 
thc indcbtcdoecs h b y  rrccund, enter upon and take poasessi6n of said proputy or any part thereof, in his o m  name suc for 
or omerwiSe c o k t  such proputy income, inchuhg that past due and unpaid, and apply the m, less costs and expmpes of 
operetion and collection, including reasonable attornefs fees, upon any indebtedness secured hercby, and in such order as 
Beneficiary may m. The cntcring upon and taking posrcgsiOn of said propclty, the Collection of such property 
incomc, pnd the application therent PR aforesaid, shpll not cure or waive any default or notice of Trustee's sale haeundcr or 
invalidate any act done p-t to such notice. 

3. TO rppe~r in and defend action or procetding purpoatiag to affect thc security hereof or tbe 

any agrccmcnt subordhting the lien# encumbrpnce, or charge henof. 

reconveyance of any matters M fkts shall be conclusive proof of the tluthfulncs~ theof. Tbc mb in such m n w y m c e  
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11. Thpt upon default by Trustor in the payment of any indebtedness secured hereby or in performame of any 
agreement hrmwirr, Beneficiary m y  d e c k  all sums secured hereby irmnediately due and payable by delivery to Trustee of 
written notice thereof, cleating firth the MW thereof, and of e ldm to caw to be sold said property under this Deed of 
Trust. &ncficiary also sbaU deposit with Trustee this Deed of TNst, said note@), and all documents evidencing cxpendituns 
secured hereby. 

Trustee shall record and give notice of Tiustee's sale in the manner required by law, and &r the lapse of such dme 
as may then be required by law. subject to the stntutory righta of reinstatement, the Trustee shall sell, in the requited 
by law, said properly at public auction at the time pod place tixed by it in said notice of Trustee's sale to the highest biddcr for 
cash in lawful money of the United States, Payable at timc of sale. Tmtee m y  postpone ox continw the sale by giving notice 
of poslpmemut or continuance by public dtclr~ation at the p;mC and place last appointed for the sale. Tmtee shall deliver 
to such purchaser its Deed conveying the pmperty so sold, but without any covenant or warranty, exprwd or implied. Any 
persons, including Trustor. T~stee, or Beneficiary, may purchase at such sale. 

After dcdwtmg d coats, fees. and expmpcs of Tmtcc and of this Trust, incluaing cost of evidence of title in 
conmcfion with sale and msonable attorney's fees, Trustct shdl  apply the procceds of sale to payment of all sum then 
secured k b y  and all other sums due undu the term hmof, with accrued interest; and the reminder, if any, to the person 
or persow legally entitled thereto, or a8 pmvided in A.R.S. 33-812. To the extent permitted by law, an action may be 
nt.lintained by Beneficiary to recover a deficiency judgment for any balance due hereunder. 

In the a h t i v e  to foredosure by bustees sale, the Beneficiary m y  fonclosc by judicial pmcdmgs, and in such 
event, the election to declare the lmprid balance imrdktcly due and payable may be mrdc in the complaint. In such judicial 
procadings, Beneficiary shall be entitled to reasonable Attorney's fces, costs of foreclosure q r t ,  and all sum advanced 
with inwest as provided paragr8pbs four (4) and five (5) henin. 

12. That Trustee accepla this Trust when this Daed of Trust, duly executed and acknowledged, is made a public 
mord as provided by law. Trurtee is not oblipted to notify any party hereto of pending sale under any other Deed of Trust 
or of any action or proceeding in which Trustor, Beneficiary, ox Trustee sball be a pmQ unkss brought by Trustee. 

The undmigncd Tnrstor requests tlw a copy of any notice of Trustee's sale hereunder be mailed to him at his 
address hereinbefon set forth. 

Trustor 
DII EMERALD SPRINGS LLC , AN ARIZONA 
LIMITED LIABIL.ITYCOMPANY 

Trustor 

BY: DYNAMIC FWANCXAL & 
CORPORATION 

STATE OF 

county of 

This instrument w acknowledged before me 
t h i s m a y o f  \!vi \ , m b  
by DII EMERALD S RINGS, LLC BY 
" R Y  MELENJlEZ AS PRESIDENT OF 
DYNAMIC FINANCIAL & INVESTMENT 

This instmnmt was acknowledged before me 
this - day of *- 
by 

Notary Public 
My commission will expire 
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Exhlbit A 

PARCJlL NO. 1 i 

Pa2 county, Arizona, mom perticularly desaibed 89 follows: 
A poIIh Of Scftions 3 and 10, Township 3 North, Range 22 West of the Gila and Salt River Base and Meridian, La 

BEGINNING at thc Northeast corner of LOT FOUR (4) of Section 3, Township 3 North, Range 22 West of the Gila and Salt 
River Base and Median, La Paz County, Arizona; 

Thcace North 89 degree8 52 -8 45 seconds West along the North liae of Lot 4 m said Section 3, a distance of 735.77 
feet to the Northwest comer of said Lot 4; 

?hence Nonb 87 degree8 44 miuutca 45 seconds West, 8 distance of approximabely 1747.91 fed to a point on thc East line of 
Section 25, Towuship 6 South, Range 23 East, San &msrdino Bare and Meridian, the TRUE POINT OF B E G W G ;  

Tbcnce North 87 degrees 44 minutcs 45 seconds West, a distance of approximately 2663.56 Eat to the left dtsccnding bank 
of the colored0 River; 

Tbcnce Southerly along thc West dcrcQding bank of the Colorado River to a point which is described as the intmcction of 
tbe Westerly extension of thc Noah line of Lot 2 in W o n  1 I ,  Township 3 North, Range 22 West, Gila and Salt River Base 
and Mnidipn, and the left descending bank of the Colondo River; 

Thence Nortb 89 dcg~ecs 58 minutcs 04 eccods East along the Westerly extension of the North line of said Lot 2, a distance 
of approriavtCy 2690.1 1 feet to a point on the East line of said Section 25, Township 6 South, Range 23 East, San 
Bcmsrdino Base &Meridian; 

Thence N o h  00 degrees 47 minutes 33 seconds West along said East line of said Section 25, a digtancs of 2709.48 fat to 
thc TRUE POINT OF BEGINNING; 

EXCEPT that portion more specificrlly dcscnbed as fohw: 
A p.ml of land lying wi& tbe accre&ion area Westerly of the 1917 left bank mander b e  of Section 10, Township 3 North, 
Range 22 Wcst, Oila and Salt River Base and M e d i a ,  Yuma county, h o n n ,  - ppaicululy described as follows: 

COMMENCING at thc Northcut comer of Section 10; 

Thence North 89 
d i m  of 2471.38 feet to a point, said point being located on the Bpst line of Section 25, Township 6 South, Rsnge 23 East, 
Son i3cmdmo ’ ~ . s e  md ~ ~ ~ i d b ,  cllifomi., ud being the TRUE POINT OF BEGINMNQ 

57 minuter 40 d West along the Wcstnly extwsioD of the North line of said scction, a 

(continued) 
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Thencc south 00 degrees 47 minutes 33 seconds East, a d&mcc of 1320.10 fed to the Southeast comer of said parcel; 

Thence South 89 degrees 58 minutes 04 seconds West, a distance of 1272.74 feet to a Witnese unnu on the 193 1 1cR bank of 
the Sbendoncd Colorado River as referenced by UK Palo Verde Book 1165 Survey dated Febnury 3,1932, Polo Vcrde 
Irrigation Disaict; 

Thence coatinuing South 89 d e p a  58 mim~ta 04 aexmds West, a diatmce of 16.72 feet to the true Southwest c m  of said 
parcel; 

Thence North 03 degrees 27 minutea 04 secwds West, a distance of 1323.38 feet to the Northwest corm of ssidparcel; 

Thence South 89 degrees 59 minutelr 17 seconds East, a distaw of 1350.87 feet to thc TRUE POINT OF BEGDINING, 
being the Northeast comer of said parcel. 

EXCEPTING thaefrom my portion of said land lyins wi(bin UK bed or former bed of the Colorado River waterward of the 
natural ordinary high water lint, and also excepting my artificial accntions to said line of ordiaafy high water. 

EXCEPT that portion lymg within EMERALD SPRINGS, according to the plat of record in the office of the County Recorder 
of La Paz Counry. Arizona, recorded Jlme 20,1997. at Fee No. 974026. 

. .  
A portion of Section 10, Townshtp 3 North, Raoge 22 West of the Qila and Salt River Base and Meridian, La Paz 
county, Arbma, more pasticduly d w a i i d  UI follows: 

COMMENCING at the Northeort coma of mid Section IO, being a found 3.5 inch GU) Bms Cap; 

Thence SoUm00 degrsea UU rmnutcsw SCWN& West, along the East liacof saidSection IO, said linebeing the 
bads of bearing for this dencriptiOn, a distance of 1319.18 feet to thc POINT OF BEGINNING, 

(Continued) 
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(Parcel No. 2 Continued) 

Thence South 00 degrees 00 minutes 00 recondo West, a distance of 569.20 feet; 

Thence South 89 degrees 56 mirmtcs 06 scconds West, a distance of 125.00 fect; 

Thence South 00 de- 00 minutes 00 seconds West, a distance of 200.00 feet along the Westerly line of Lot 65 of 
the u n r ~ ~ o ~ d c d  plat ofasour DOU& Tract"; 

Thcncc South 89 degrees 56 mirmtes 06 swmds West, a distance of 1350.00 fsct; 

Therre south 00 degree 00 minuter 00 acmnds West, a distance of 500.00 feet; 

Thence h t h  89 &greed 56 mimtcs 06 acconds Weat, a distance of 2647.25 f a t  along a line M feet North of and 
parallel witb the Westerlycxteapion ofthc south Line of Oovnmnent Lot2 inScction 11, to a point on a d e r  
l i  approximately 80 feet +/- from the I@ mta line of the colorado River; 

Thence along said meander 
84 feet +I- h m  the high mtcr l k ,  

Thence North 44 degrees 32 minutes 45 d West, a distaace of 737.95 feet to a point 64 feet +/- from the Kgh 
water line; 

Thence North 20 dcgms 36 lairmtes 04 seconds West, a distance of 548.18 feet to a point 84 f a t  +/- from the high 
water h e  md &e end of anid meaadcr k, 

Thence Noah 89 de- 58 minutes 41 seconds EBpf a distance of 5089.19 fea to the POINT OF BEGINNING. 

EXCEPTING th&m any portion of said Id lying within the bed M f o m  bed of the Colorado River waterward of the 
nn-1 ordinary high mor b e ;  and also excepting m y  lrtificial accrctiom to said line of ordinary high water. 

North 47 degncs 44 minutes 53 seconds West, a distrnce of 346.39 feet to a point 



2006-03148 04-28-2006 Pasr 7 of 7 

LOTS ONE (l), TWENTY -"E Q9), THIRTY (30), THIRTY-ONE (31), THIRTY-TWO (32), FORTY (40), 
AND FORTY-ONE (41). EMERALD SPRINGS, mrdiog to the plat of record in the office of the county 
Rccorder of Mobrvc County, Arizonr, recorded June 20,1997, at Fee No. 974026. 

EXCEFTlNG there- my @on of said lpnd lying within the bed or formcr bcd of the Colondo River waterward of thc 
nstunl ordinsry high water lint; 8nd .Is0 cxecpting my artificial ac€rctioM to said lint of ordinary high water. 
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New York Appell 

Timpson v. Mayor, 5 App. Div. 424 (1 896) 

The defendant’s counsel do not distinctly dispute that title by adverse possession may, as a general proposition, be 
acquired against the city of New York. That it may is  hardly open to doubt. Section 365 of the Code provides that “An 
action to recover real property or the possession thereof cannot be maintained by a party other than the people,” unless 
there has been seizin within twenty years. The city i s  certainly a ”party other than the people.” There being no doubt as to 
the general doctrine, no satisfactory reason has been assigned why land under water in the Hudson river should form an 
exception to the general rule. That title to land under water in a navigable river, as well as exclusive rights of fishery 
therein, may be acquired by adverse possession or prescription against the State, is  settled law in this jurisdiction. (Rogers 
v. Jones, 1 Wend. 237; Trustees of Brookhaven v. Strong, 60 N.Y. 56.) What may not be acquired i s  the right to interfere 
with the public easement of navigation. It was said by SELDEN, J., in People v. Vanderbilt (26 N.Y. 287, 292, 293), “The 
right of property in the soil or bed of a navigable river or arm of the sea, and the right to use the waters for the purposes 
of navigation, are entirely separate and distinct. The first of these rights i s  by the common law vested prima facie in the 
sovereign power; that is, in England, in the king, here in the people; but may be alienated by the king or people so as to 
become vested in an individual or corporation. 

Copyright 0 2012 CCH Incorporated or i ts  affiliates 
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Corporate Inquiry 
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Corm Name: DII-EMERALD SPRINGS. L.L.C. 

07/06/2012 
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Arizona Corporation Commission 
State of Arizona Public Access System 
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I 'Yo MARGARET L STEINER 
LORONA STEINER DUCAR LTD 

3003 N CENTRAL AVE #1500 

Scanned Documents Amendments Microfilm 

I 

10:18 AM 

I Agent MailingPhysical Address: 
LORONA STEINER DUCAR LTD 

3003 N CENTRAL AVE #1500 
PHOENIX, AZ 850 12-2909 

I 

Domestic Address 

I Agent Status: APPOINTED 03/10/2010 
Apent Last Undated: 03/17/2010 

Corporation Type: DOMESTIC L.L.C. 
Incorporation Date: 06/13/2003 

I' PHOENIX, AZ 850 12-2909 I 

Business Type: 
Corporate Life Period: PERPETUAL 

I I Domicile: ARIZONA County: MARICOPA 
ADDroval Date: 06/13/2003 Original Publish Date: 07/07/2003 

- 

BLUE TOWER H O L D I N G S  I N C  
MEMBER 

Additional Corporate Information 
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BEFORE THE ARIZONA CORPORATION COMMISSION 

COMMISSIONERS 

GARY PIERCE - Chairman 
BOB STUMP 
SANDRA D. KENNEDY 
PAUL NEWMAN 
BRENDA BURNS 

IN THE MATTER OF THE APPLICATION ) DOCKET NO. WS-20794A-11-0140 
OF DII-EMERALD SPRINGS, L.L.C. FOR A ) 
CERTIFICATE OF CONVENIENCE AND 1 
SERVICES. 1 
IN THE MATTER OF THE APPLICATION ) DOCKET NO. WS-20794A-11-0279 
OF DII-EMERALD SPRINGS, L.L.C. FOR ) 
APPROVAL OF RATES. ) 

NECESSITY TO PROVIDE WASTEWATER ) 

ORDER 

BASED UPON Intervenor Emerald Springs Homeowners’ Associations’ Motion to 

Dismiss, the Commission hereby makes the following findings of fact: 

1. 

2. 

That DII-Emerald Springs, LLC is not engaged in providing sewer services; 

That DII-Emerald Springs, LLC is not a “public service corporation” pursuant to 

Article 15, 3 2, Constitution of Arizona; 

That the Arizona Corporation Commission is without jurisdiction to approve DII- 

Emerald Springs’ Applications for a Certificate of Convenience and Necessity and 

for a rate increase; 

3. 

IT IS HEREBY ORDERED 

Dismissing WS-20794A-11-0140 and WS-20794A-11-0279. 

DATED 

Administrative Law Judge 
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Copy of the foregoing maileddelivered 
,2012, to: 

Henry Melendez 
DII-Emerald Springs, L.L.C. 
2 12 East Rowland Street, No. 423 
Covina, CA 97723 
diigroup@,aol.com 

this __ day of 

Julie A. LaBenz 
Churchill & LaBenz 
1300 Joshua Ave., Ste. B 
Parker, AZ 85344 
attorney for Emerald Springs HOA 

Steve Wene 
MOYES SELLERS & HENDRICKS 
1850 N. Central Ave., Ste. 1100 
Phoenix, AZ 85004 
Attorney for Robhana, Inc. and Charles Dunn Capital, Inc. 

Doyle Thompson 
COPPER STATE GAME CLUB, R.V. AND MOBILE HOME PARK 
P.O. Box 287 
Ehrenberg, AZ 85334 

Janice Alward, Chief Counsel 
Legal Division 
ARIZONA CORPORATION COMMISSION 
1200 West Washington Street 
Phoenix, AZ 85007 

Steven M. Olea, Director 
Utilities Division 
ARIZONA CORPORATION COMMISSION 
1200 West Washington Street 
Phoenix, AZ 85007 

Courtesy Copy provided by mail 
this day of ,2012, to: 

Dennis Price 
P.O. Box 1125 
Ehrenberg, AZ 85334-1 125 

By: 
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